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[abstract]

A Study on the Unfair Subcontracting Price Decision

‘Act on Fair Subcontract Transactions (hereafter Subcontract Act) regulates
various types of unfair subcontracting transactions, but in particular, the
unfairness of subcontracting price can be said to be the most important problem
for contractors. Reflecting this, Article 4 of Subcontract Act regulates unfair
subcontracting price decisions, and as a corresponding requirement, unilaterality
and low cost are important issues. In this regard, the case concerning Daewoo
Shipbuilding & Marine Engineering's unfair subcontracting price decision is
noteworthy. In this case, the Seoul High Court's judgment took a different position
in the Fair Trade Commission's decision on unfair subcontract payment, and the
review of each judgment process provides meaningful implications for
understanding the regulatory law of wunfair subcontract price decision. In
particular, the Seoul High Court denied both unilaterality and low price in relation
to the requirements of Article 4 (2) 5 of Subcontracting Act, and the process of
judgment that led to this conclusion could be helpful in enhancing understanding
of the interpretation and application of the regulation. Above all, a critical review
of the conclusion taken by the court could make a meaningful contribution to
forming a valid legal principle on the judgment of unilaterality and the low price
of the revised additional construction in the future. In other words, the judgment
on unilaterality should be based on practical analysis, and the judgment on low

price should be made according to a rational comparative analysis method.
<key words>

Unfair Subcontracting Price Decision, Unilaterality, Low Price, Opportunity to

Agree, Comparative Analysis Method
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[Abstract]

Analysis on Identification of Leasehold in legal nexus
of International Financial Leasing

Ma Guang, BU Xiaocui

Unidroit Convention on International Financial Leasing was formulated
in 1988, and is currently the only convention in the world that regulates
and adjusts the legal relationship of international financial leasing. It
limits the leases to three types: plants, capital goods or other equipment.
With the continuous innovation of the international financial service
industry, a large number of international financial leasing transactions
that break through the scope of the leased items under the Convention
have appeared in practice. At present, China has not issued a special
financial leasing law, and due to historical factors, three types of
financial leasing companies coexist. For the long-term separate
supervision, the provisions of relevant laws and regulations on the scope
of financial leasing are not consistent. In the legal relationship of
international financial leasing, the wrong identification of the lease item
will directly lead to the wrong analyze of the legal relationship. Therefore,
this paper intends to discuss in detail the scope of the leases of
international financial leasing from the aspects of the jurisprudence, the
legislation and practice of different countries, and analyse the provision
of the Convention.

Key Words: Legal Relation of International Financial Leasing: lease hold:
Convention on International Financial Leasing; Function of security; [P

leasing
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[Abstract]

Digital Trade and International Law

Hyunho KWON

This study identified the digital economy from the perspective of trade and
reviewed the results of discussions and legal implications of international efforts
to establish a new legal system on digital trade that can be regulated by trade
laws. On this analysis, this study examined, in chapter II, the meaning of digi-
tal trade which was the results of negotiations between countries, and laid the
foundation for the overall discussion by examining the structure in which dis-
cussions in the international community were taking place. In particular,
through these reviews, this study attempted to define the concept and scope of
digital trade. In Chapter III, the current status of digital trade laws formed
through international organizations represented by the WTO was reviewed, and
the results and limitations of the discussion were analyzed. As a result of this
analysis, the formation of multilateral digital trade laws through the WTO has
faced difficulties so far, and to solve this problem, a few countries have at-
tempted to form bilateral or regional digital trade law. Accordingly, in Chapter
IV, this study analyzed the contents of major digital trade agreements at the bi-
lateral and regional levels to date and examined the issues of their meaning. As
a result, bilateral or regional digital trade agreements can be understood as a
practical approach that has achieved international discipline in the field of digi-
tal trade so far. In the end, the method, structure, and main contents of bi-
lateral and regional digital trade agreements are expected to be a kind of basic
system for the establishment of universal digital trade law.

Key Words: digital trade, WTO, CPTPP, USMCA, DEPA, USJDTA, ASDEA
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I. Introduction?)

After the Copenhagen round, global greenhouse gas(GHG) emissions noneth
eless kept increasing and few states enacted laws to combat with climate ch
ange actively. Resulting from greenhouse gas (GHG) emissions, climate chan
ge is unprecedented in its cause and effect in a global scale, and uncertaint
ies so derived. Meeting the challenges of climate change through both mitig
ation and adaptation requires a global solution, which has been sought by t
he global society in the last two or three decades. The Paris Agreement of
COP 21, on the contrary, is highly praised as a successful model. The Paris
Agreement is believed to be a legal framework for global and long-term cli
mate action that will trigger a deep and worldwide legislation on climate cha
nge. After two years, despite of uncertainty, global society is still working h
ard to put Paris Agreement into force.

This paper sets out to sketch the progress and the achievement of the Par
is Agreement, and explores the challenges and prospects ahead. chapter II
briefly summarizes the process and the result of the Paris Agreement. chapt
er IIl inquires into the features and impacts of the Paris Agreement. The pa
per suggests that the Paris Agreement represents a new model of global cli
mate change law as well as impacts states, market and the structure of glo
bal governance and law in a new pattern. In chapter III and IV, Korea's situ
ation, challenges and chances on climate change law are discussed.

II. The Creation of the Global Climate Change Law
1. The Paris Agreement to Restore International Trust

The success of COP 21 is not an easy luck. Learning from the failure of C
OP 15, the UNFCCC and negotiating parties have gone through a long journ
ey to Paris. The negotiation started since 2011 and adopted a more increme
ntal, decentralized approach. The unique path aimed to restore trust betwee
n parties and finally result in the first universal and legally binding climate
change agreement. As a part of the UN system, the negotiation of UNFCCC
has been operated on a model based on state interests. Consensus among n
ations is necessary to reach a legally binding international agreement; state
consent is the premise for a treaty to be enforced in a territory. The differ
ence among states and the complexity of climate change both undermine th
e efficiency and function of international negotiation.

The principle of "common but differentiated responsibility (CBDR Principle),

1) The author would like to thank Professor David M. Driesen for his helpful guidan
ce and advice during 2021 Visiting Scholar at Syracuse University College of Law.
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" which was created to reach a compromise among nations, found itself cre
ating more problems than solution. Based on the CBDR Principle, the Kyoto
Protocol distinguishes developed countries from other countries, and only i
mposes them legal obligations to reduce GHG emissions on the basis of thei
r historical GHG emissions. In recent years, however, some developing coun
tries have emitted more GHG than developed countries. European countries,
the U.S. and Japan find it is necessary to impose emissions reducing obligat
ion on developing countries; yet developing countries refuse and claim such
obligation imposed on developing is the strategy of developed countries to
maintain their economic hegemony. Small islands, facing immediate climate
change impact, have been requesting developed countries to realize their pr
omise of financial support while at the same time departing from major dev
eloping countries to seek a full and effective mitigation law. Moreover, Euro
pean countries, with their integrated market, prefer flexible mechanisms. Wi
th all these differences and conflicts presented in COP, politics overwhelms
rationality, and undermines the fundament of negotiation. Super-majority ru
le, state-centric position and interest-based thinking now dominate the clim
ate forum, and the recent rounds of negotiation have borne limited if any f
ruit in arranging the post-Kyoto norms for the next stage. The failure of th
e Copenhagen COP is one vivid example. The creation of the Paris Agreeme
nt represents an emerging terminology on UN negotiation.2) Among others,
a de-centralized and open negotiating process is the key.

The process to restore international negotiation on mitigation restarted in
2011, COP 17 in Durban. Considering the distrust among countries after the
Copenhagen conference, the Durban COP established an "Ad Hoc Working G
roup on the Durban Platform for Enhanced Action" (hereinafter "ADP") to pr
epare the framework and eliminate disagreements among conflicting parties.
The aim was to conclude a new agreement by 2015 to cover the post-2020
period.

Meanwhile, the COP properly managed issues to avoid deadlock. By shifting
to issues other than mitigation, COP successfully to make developed countri
es to provide developing countries more support on financial mechanism, te
chnology transfer, adaptation as well as loss and damage, and capacity buil
ding.3) These efforts with the obvious impact of climate change increased th
e motivation of developing countries to reduce GHG emissions. Developed co
untries are more possible to commit to the goal of reducing GHG emissions
as a result. In November 2014, China and the U.S. announced their intentio
n to address climate change. This accord facilitated the Lima conference in

2) Jennifer Morgan et al., Elements and Ideas for the 2015 Paris Agreement 9 (World R
esources Institute, ACT 2015 Working Paper) (Dec. 2014), http://www.wri.org/sites/defaul
t/files/ACT_Elements_Ideas_FullPaper_FINAL.PDF.

3) The Cancun Adaptation Framework and the establishment of Green Climate Fund in C
OP 16 are both examples.
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December 2014 (COP 20) to conclude with the adoption of the 'Lima Call for
Climate Action', a document that invited all Parties to communicate their pl
ans for post-2020 climate action in the form of Intended Nationally Determi
ned Contributions (INDCs). The Lima call contained an annex with elements
of a draft negotiating text. Several UNFCCC negotiation sessions were held i
n 2015, but did not resolve key issues regarding fairness, responsibility and
finance.

In order to avoid the failure of the Copenhagen round, many parties initia
ted a process of consensus to building their mitigation goal before the Paris
conference. For example, the European Commission published its position fo
r COP 21 in February 2015, European Council adopted a negotiating mandat
e in September 2015, and the European Parliament adopted its resolution in
October 2015. Other countries, under the pressure of INDCs, also initiated d
iscussions on climate change mitigation and adaptation:; some of them even
enacted laws. By the end of November 2015, 184 out of 196 Parties had sub
mitted their INDCs. Different from the Copenhagen conference, where the n
egotiation was centralized in the COP, leading to political deadlock, the nego
tiation process of the Paris conference was incremental and decentralized. T
he preparedness and negotiation platforms before the COP eliminated disagr
eement and hesitation of the Parties. Every Party came to Paris with certain
degree of mutual understanding and domestic consensus, making the Paris
Agreement possible. This terminology of negotiating process are followed an
d enhanced by later COPs.4

2. The Binding Climate Agreement

The Paris Agreement adopted by 197 countries, and ratified by 173 countri
es. It is the first-ever legally binding global climate deal that will guide the
process for global action on climate change. In contrast to the Kyoto Protoc
ol, which commits only developed countries to specific reduction targets, th
e Paris Agreement requires all countries to prepare nationally determined c
ontributions (NDCs), take measures to achieve their objectives, and report o
n progress. The Paris Agreement applies to all Parties of UNFCCC. 188 coun
tries have put forward NDCs, covering 99% of global GHG emissions.5 It is
a truly "global" legal mechanism for climate change.

The outcome of COP 21 consists of a COP decision and the Paris Agreeme
nt with 29 articles. Although some non-binding provisions make it a hybrid

4) For example, COP 23 provided for Talanoa Dialogue that facilitates 2018 negotiation. T
he dialogue will be structured around three general topics: Where are we? Where do we
want to go? and How do we get there?

5) Paris tracker: Who Pledged What for 2015 UN Climate Pact?, Climate Home News (Oc
t. 13, 2015, 2:51PM), http://www.climatechangenews.com/2015/03/10/paris—tracker—-who-has
-pledged-what—for-2015-un-climate—pact/.
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of legally binding and nonbinding provisions, the Paris Agreement is still re
garded as the first global and legally binding agreement.6) The Paris Agreem
ent sets out a global action plan to put the world on track to avoid danger
ous climate change by limiting global warming to well below 2°C. By giving
up a quantified emission target, the agreement aims to "reach global peakin
g of greenhouse gas emissions as soon as possible, recognizing that peaking
will take longer for developing country Parties, and to undertake rapid redu
ctions thereafter."”) More significantly, the Paris Agreement pledges "to achie
ve a balance between anthropogenic emissions by sources and removals by
sinks of greenhouse gases in the second half of this century". Experts sugge
st that, when the Paris Agreement says it aims "to achieve a balance" betwe
en anthropogenic emissions and removals by sinks, it means getting to "net
zero emissions” between 2050 and 2100.8) The Paris Agreement also marks a
milestone crystallizing the efforts of past negotiations and decisions. The Pa
ris Agreement includes articles regarding adaptation, technology transfer, ca
pacity-building, as well as loss and damage. Most of them are conclusions o
f past COPs. For example, Article 7 restates the decisions of the Cancun Ad
aptation Framework; Article 8 confirms the Warsaw International Mechanism
established from COP 13 to COP 19; the Transparent Mechanism provided in
Article 13 is the extension of Measurable, Reportable, and Verifiable (MRV).
The U.S. President Obama praised the Paris Agreement as the "best chance
we have to save the planet."9) He said, "The Paris Agreement establishes the
enduring framework the world needs to solve the climate crisis . . . . It cre
ates the mechanism, the architecture, for us to continually tackle this probl
em in an effective way. "10)

III. Global Climate Change Law and Governance

The Paris Agreement is not only global, "it is also transformational”, Jennif
er Morgan of the World Resources Institute said. The Paris Agreement depa
rts from the model of Kyoto Protocol and potentially leads to a structural tr
ansformation of global climate change law and governance.

1. Transformational Features

6) Some provisions of the Paris Agreement are legally binding, such as the implementatio
n of NDCs and reporting.

7) Paris Agreement art. 4, Apr. 22, 2016. See also, Davenport, C., J. Gillis, S. Chan & M.
Eddy, Inside the Paris Climate Deal. The New York Times.

8) "Net zero emission” should be interpreted as to reduce human-caused GHG emissions
close to zero with removals of GHG emissions from the atmosphere by enhanced action t
0 sequester it in carbon sinks.

9) Ali, I, W. Dunham, A. McGinnis & J. Edwards, Obama Calls Paris Climate Pact ‘Bes
t Chance’ to Save the Planet. Reuters. Retrieved from http://www.reuters.com/article/us—c
limatechange-summit-usa-obama-idUSKBNOTV0SQ20151213. (2015).

10) The White House, Statement By The President On The Paris Climate Agreement (De
c. 12, 2015), https://www.whitehouse.gov/the-press—-office/2015/12/12/statement-president-
paris—climate—-agreement.
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From the 1992 Kyoto Protocol to the 2016 Paris Agreement, there are at le
ast three breakthroughs worthy of discussion: the bottom-up approach, the
Climate Deal, THE NEW YORK TIMES (Dec. 12, 2015), http://www.nytimes.co
m/interactive/2015/12/12/world/paris-climate-change-deal-explainer.html?_r
=0. comprehensive coverage and the procedure-oriented rules.

The key for the success of Paris Agreement is it replaces a "top-down app
roach" with a "bottom-up" approach. A top-down mitigation approach was in
itially on the agenda of the post-Kyoto negotiation, but it encountered the b
arrier of Annex I/non-Annex I countries dichotomy. Moreover, because key
developing and developed countries alike were reluctant to accept legally bi
nding emissions commitments, a full-fledged scheme did not get enough sup
port. A bottom-up approach became more fashionable after the Copenhagen
Accord. The INDCs adopted by the ADP represent the turn to a bottom-up
approach. INDCs require Parties to "outline national efforts towards low emi
ssions and climate resilient development”,11) and identify specific policies an
d practices that will enable the country to reach its intended targets.12) The
INDCs pose relatively little threat to the sovereignty of individual nations wh
ile provide flexibility to set emissions reduction targets on the basis of each
state's economic, political, and geographic conditions. Following the INDCs p
roposal, the Paris Agreement doesn't mandate exactly how much each count
ry must reduce its GHG emissions. It creates nationally determined contribut
ion (NDC) in which each country sets its own goal and plans to reach that
objective. The bottom-up approach is based on unilateral pledges of mitigati
on action, which also creates a space to introduce domestic mitigation polic
y instruments.

The bottom-up approach also gives the CBDR Principle new meanings. Bec
ause the quantity of GHG emissions of some developing countries exceed th
at of some Annex 1 countries, maintaining the CBDR Principle embodied in
the Kyoto Protocol may undermine the effectiveness and fairness of global ¢
limate action. The Paris Agreement reshapes the CBDR Principle by two way
s. First, it replaces the dichotomy of Annex 1/Non-annex 1 countries with d
eveloped/developing countries, and not clearly identifies the members of eac
h catalogue. Second, it emphasizes the Paris Agreement will be implemented
to reflect the CBDR Principle "in the light of different national circumstance
s."13) The CBDR Principle with new meanings creates room for reinterpreting
how the nations should be grouped and what obligations they undertake. Th

11) UN., Synthesis Report On The Aggregate Effect Of Intended Nationally Determined
Contributions (Indcs) (2016), http://unfccc.int/files/focus/indc_portal/application/pdf/synthesi
s_report_—_overview.pdf.

12) Op.cit.

13) UNFCCC, Decision 1/CP.20, Lima Call for Climate Action, FCCC/CP/2014/10/Add.1 (F
eb. 1, 2015).
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e CBDR Principle under the Paris Agreement no longer separates countries
into two groups with assigned obligations; the principle rather directs to a s
pectrum where countries submit their contribution based on various conside
rations.

The Paris Agreement is inclusive not only in terms of its participating cou
ntries but in terms of its contents. It covers six issues, including mitigation,
adaptation, finance, technology, capacity-building and transparency. The Par
is Agreement establishes "a global goal on adaptation: enhancing adaptive ¢
apacity, strengthening resilience and reducing vulnerability to climate chang
e". Governments are required to strengthen societies' "ability to deal with th
e impacts of climate change".14) The international society also needs to prov
ide continued and enhanced international support for adaptation to developi
ng countries. Relating to the need of adaptation, the issues of loss and dam
age are also written into an article in the Paris Agreement, which is an imp
ortant political statement that it is now seen as an important issue needed t
o0 be addressed.1® This article urges countries to cooperate and enhance th
e understanding, action and early warning systems, emergency preparedness
and risk insurance.

The Paris Agreement recognizes "the importance of averting, minimizing a
nd addressing loss and damage" and says that the Warsaw International Mec
hanism for Loss and Damage may be enhanced and strengthened. However,
parties have different approaches to address loss and damages. Vulnerable
countries framed the issue as liability and compensation, while most develop
ing countries approached the issue as management and insurance. Therefor
e, liability and compensation are explicitly excluded in the article 8. Despite
of that, the Paris Agreement establishes a framework within which cooperati
on can proceed in a less contentious manner. Recognizing that developing c
ountries may lack the capacities to fully implement the agreement, the COP
21 decision establishes the Paris Committee on Capacity Building to identify
capacity gaps and foster international cooperation and opportunities to stre
ngthen capacity. The Paris Agreement also mentions that the existing UNFC
CC Technology Mechanism will support collaborative research and developm
ent, as well as technology transfer to developing countries. The Paris Agree
ment further incorporates the 2015 UN Sustainable Development Goals.16) Cli
mate change thus becomes a mega issue of sustainability and development,

14) Historic Paris Agreement on Climate Change 195 Nations Set Path to Keep Temperat
ure Rise Well Below 2 Degrees Celsius, U.N. Climate Change (Dec. 12, 2015), https://unfc
cc.int/news/finale-cop?21.

15) Inclusion of loss and damages in the agreement was a demand of countries that are
particularly vulnerable to the impacts of climate change.

16) On September 25th 2015, countries adopted a set of goals to end poverty, protect the
planet, and ensure prosperity for all as part of a new sustainable development agenda. T
he Sustainable Development Goals includes 12 out of 17 articles that directly involve taki
ng action on climate change.
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which interconnects with the issue of water resources, food safety, terroris
m, human rights, democracy and population etc.

Recognizing that the NDCs submitted ahead of the COP 21 are not sufficie
nt to achieve the ambition of keeping global temperature rise well below 2°
C, the Paris Agreement includes mechanisms designed to raise countries' a
mbitions and monitor their implementation. These arrangements make the P
aris Agreement a procedure-oriented legal framework. Every party should s
ubmit its NDC, the contents of which include mitigation, adaptation, funds, t
echnology transfer and capacity building. The COP is able to conduct a five
-yearly review on the efforts of contracting parties from 2023 through a me
chanism of "global stocktake". The "global stocktake" assess whether the net
result of the climate actions being taken is consistent with the goal: its outc
ome will be provided for Parties to enhance their actions and support in a
nationally determined manner. The Paris Agreement also demands Parties to
ratchet up their ambition. States need to update their plan every five years
and each successive update should be at least as strong as the current on
e. When reviewing each country's actions, individual suggestions for improv
ement will also be provided. The Paris Agreement holds Parties accountable
for their NDCs through an enhanced transparency framework for actions an
d support. Although Parties could not reach an agreement on a strong com
pliance mechanism, they created a soft and possibly more effective mechani
sm of surveillance and compliance. Each Party must regularly provide a nat
ional inventory report of anthropogenic emissions information about its effo
rt in implementing NDC. The information submitted will be open to the publ
ic and undergo a technical expert review. A committee of experts will be cr
eated to "facilitate implementation" and "promote compliance" with the Paris
Agreement, but the committee is not able to punish states.

Through progressive NDCs, transparent mechanisms, global stocktake, and
soft compliance mechanism, the Paris Agreement establishes a system of pr
ocedural rules aiming at to hold the increase in the global average tempera
ture to well below 1.5°C or 2°C above pre-industrial levels. These rules and
procedures are created to ensure the accountability of states and global ad
ministration through administrative structures, transparency, principles of r
easoned decision-making, and mechanisms of review.l”) The main task of C
OP 22 and COP 23 is to work on a more detailed rulebook to operate Paris
Agreement. In COP 23, for example, the Ad Hoc Working Group on the Pari
s Agreement (APA) worked on the rules of accounting guidance of countries
' nationally determined contributions (NDCs), transparency, and the Global S
tocktake. The Subsidiary Body on Scientific 2 and Technical Advice (SBSTA)
deliberated on the establishment of Internationally transferred mitigation out

17) See Benedict Kingsbury et al., “The Emergence of Global Administrative Law”, 68 La
w & Contemp. Probs. 15 (2005), pl17-20.

_67_



AR 208 A2=

comes.18)
2. Structural Transformation of Climate Change Governance and Law

Despite the UNFCCC has been signed over two decades, most states are re
luctant to enact climate change law. Some worry the reduction of GHG may
impair economic competiveness, others are resentful at the unfair CBDR Pri
nciple, and still others just do not know how to do it. Only few climate cha
nge relevant law have been made so far. Look back to the history, there ar
e two generations of climate change legislation. The first generation was fro
m 1997 when the Kyoto Protocol was signed to 2008, the start of the first ¢
ommitment period of the Kyoto Protocol. The first generation climate chang
e legislation, such as that of Japan and Switzerland, is a response to the Ky
oto Protocol, most of which addresses only mitigation and lacks substantive
obligation. The second generation started from 2008. Primarily triggered by
[PCC(Intergovernmental Panel on Climate Change) Fourth Assessment Report and t
he Copenhagen Accord, some countries including U.K., Korea and Mexico ca
me to be aware of the importance of GHG reduction and the potential of lo
w carbon economy and legislated accordingly.

Korea and Mexico, despite being Non-annex 1 countries and not obligated
to reduce GHG, set up GHG reduction targets and promoted green growth.
Yet until now, only few states have enacted climate change laws, most of w
hich are thin both in terms of content and impact. The Paris Agreement is
expected to trigger the third generation of climate change legislation, which
may lead to more comprehensive and substantive climate change legislation
worldwide as well as to transform global governance.

(1) Pushing States to Enact Laws Responding to Climate Change.

The Paris Agreement releases several important and explicit signals to pus
h states to enact laws responding to climate change. It has been over two d
ecades since the creation of first climate change treaty (UNFCCC): however,
most states hesitate to take sincere action. One reason is the limited covera
ge of mitigation obligations under the Kyoto Protocol and the CBDR Principl
e. Another reason is the direction of climate negotiation is not clear enough
for states.

The first signal sent from the Paris Agreement is a turn toward low carbo
n society. The framework of the Paris Agreement is designed for long-term
actions on GHG emission reduction. States are supposed to feel pressured t
o take climate change an immediate priority on their policy agenda. The pr
ocess of preparing NDCs during the 12 months before the Paris conference
had advanced national climate policy-making even before the Paris Agreeme

18) The work of APA in COP 23 are compiled as notes and annexed to a COP decision.
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nt was adopted. According to recent research, 71% of the 52 surveyed devel
oping countries indicate that the process has substantially increased their c¢
apacity for pre-2020 mitigation action. With the conclusion of the Paris Agr
eement, climate change mitigation is now a high political priority for the va
st majority of consulted developing countries.

The NDCs shift the decision-making power from the COP to individual stat
e. Whether the global society can successfully stabilize the global temperatu
re relies on states' actions. The global stocktake, review, transparency and
compliance mechanism are all designed to make sure states will do their pa
rt. The Paris Agreement thus enlarges the scope of state accountability. In t
erms of emissions reduction, states are responsible to both their citizens an
d the global society. If a state fails to set reasonable target or take sincere
action, its citizens could hold it accountable, and the international society w
ill watch, criticize and even adopt some forms of "sanction". The transparen
cy mechanism bolsters the possibility of global accountability. Even if states
lack the political will or capacity to implement efficient mitigation policy, civ
il society may initiate litigation based on states' commitment after Paris Agr
eement.

In U.S., the court in the ruling on Juliana, et al v.s United States asked ot
her courts to take strong action on climate change, saying that "even when
a case implicates hotly contested political issues, the judiciary must not shri
nk from its role as a coequal branch of government.19 " In the Netherland,
NGOs and citizens brought a suit against the government, claiming the state
commits the tort of negligence against its citizens because it failed to regula
te greenhouse gas emission adequately.20) The district court of Hague ruled
against the government. The court further required the government an obli
gation to reduce emissions by at least 25% by 2020, relative to 1990 levels.
These actions are all demanding the states to take more aggressive policy o
n climate change and will be empowered by the Paris Agreement.

(2) Revitalizing Carbon Markets

The Kyoto Protocol created carbon markets through the "flexible mechanis
m." Yet carbon markets have seen a slump in the past years, because they
are based on frameworks at risk of discontinuation and loss of capacity. Se
veral potential options have been under discussion in recent negotiation; ho
wever, there has been no consensus on the choice of future international m
arket mechanism. The Paris Agreement might come as a ray of hope for ca
rbon markets.21)

19) Juliana v. United States, 217 F.Supp.3d 1224 (D. Or. 2016).

20) See Urgenda Foundation v. The State of the Netherlands, C/09/456689/HA ZA 13-139
6 (June 24, 2015) (Neth.).

21) The comprehensiveness of the Paris Agreement provides a more clear guidance for st
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As mentioned above, the long-term target of the Paris Agreement is "to ac
hieve a balance" between anthropogenic emissions and removals by sinks. T
he statement implies that the COP's expectation to reach net zero emission,
and also indicates that fossil fuel will no longer be the primary energy reso
urce for human society. The clear message for investors is the future prosp
erity of renewable energy and green technology. While the Paris Agreement
doesn't mention "carbon markets", it allows Parties to use "international tran
sferred mitigation outcomes" to meet their GHG reduction obligation. All par
ties can trade "Internationally Transferred Mitigation Outcomes" (ITMOs) amo
ng themselves to meet their reduction target.22) Parties will designate a body
to operate the mechanism, and the technical group under the UNFCCC will
develop its governing rules. Clear accounting rules that prevent double cou
nting of emissions reduction will be adopted too. Furthermore, the mechanis
m mentioned above allows participants from both developed and developing
countries as well as the public and private sectors.23)

While much of the detail of the new mechanism is yet to be developed, th
e framework sends a signal to investors that a global carbon market in the
long term is emerging. It is foreseeable that a range of inter-connected car
bon market will emerge after 2020. It is clear that states should prepare to
transit away from reliance on fossil fuels. However, since public finance alo
ne might not sufficient, the mobilization of private sector finance through c
arbon markets could play an indispensible role in scaling up low carbon de
velopment. Yet, without a clear and stable legal framework, such as accoun
ting and monitoring, reporting, private sectors have no confidence to join t
he market. Article 6 of the Paris Agreement provides the ability to create a
n international market if any Parties so desire. Over decades, corporate lea
ders and investors expressed the need of carbon pricing. Dirk Forrister, the
president of the International Emissions Trading Association (IETA) said the
Paris Agreement sends a very clear message to the business: "That price is
coming."?4) In addition, the Paris Agreement establishes a mechanism to assi

ates to make climate change law. States should not only reduce GHG emissions, but take
sustainable development and various issues such finance and adaptation into consideration
s. A wider understanding across sectors may also accelerate mainstreaming climate chan
ge and sustainability in sector planning. It is fair to predict that states will initiate or co
ntinue their efforts of climate change legislation after the Paris conference. This third wa
ve of climate change legislation is worldwide. Very likely, the scope of the legislation wil
1 be wider while the impact of such will be more comprehensive and significant. In additi
on to GHG emissions control, the third generation legislation may involve adaptation, loss
and damage, technology, human rights, funds and even reconstructing the route of nation
al development. More importantly, the experience of states will contribute to the internati
onal society and reinforce the Paris Agreement.

22) UNFCCC, Adoption of the Paris Agreement, FCCC/CP/2015/L.9/Rev.1, at 14 (Dec. 12,
2015).

23) Article 6 of the Paris Agreement establishes a new mechanism to ”“contribute to the
mitigation of greenhouse gas emissions and support sustainable development”.
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st Parties in achieving NDCs, raising ambition and supporting sustainable de
velopment. It contains a transparency framework to build mutual trust and
confidence. It will serve as an important tool in mobilizing finance, technolo
gical support and capacity building for developing countries. These are all n
ecessary legal framework to stabilize the market. Although the Paris Agreem
ent requires countries to propose national pledges that cover a timeframe b
eyond 2020, its implications for investments are immediate. It sends a power
ful signal to markets that now is the time to invest in the low emissions ec
onomy. The Paris process catalyzed business and sub-national actors to for
mulate their ambitions and develop low carbon technologies.

(3) Reconstructing Global Governance and Law

Without a strong compliance mechanism, Paris Agreement should be seen
as a failure by the standard of traditional international law. The most impor
tant shift of the model, in Anne-Marie Slaughter's word, is "from selective ¢
oercion to collectively supported competition."?%) For a complex and far-reac
hing, large-scale problem such as climate change, a permanent treaty with
legal binding force may not be a practical solution. Likewise, a united and t
op-down regulatory scheme is not a good idea either since the circumstanc
es and capacity of states are so different.

Relying on bottom-up NDCs that allow the civil society and government of
each country to communicate the future development and restrictions they
will reasonably choose is far more promising. The bottom-up scheme create
s a competition scenario, yet with some kind of cooperation and collective r
esponsibility.26) Climate change has proved that solving global problems req
uires strong governance at the national level. The various mechanisms of in
ternational support as well as the emphasis on capacity-building reflect a a
wareness that climate change will not be well addressed unless we invest in
strengthening national governments.

An international governance system that rests primarily upon state-centric
and interests-based framework, as does the United Nations, will not be able
on its own to meet the challenges we face today or in the future. The botto
m-up approach transforms the structure of global governance toward a mo

24) Steve Zwick, The Road From Paris' Green Lights, Speed Bumps, And The Future
Of Carbon Markets, Ecosystem Marketplace (Feb. 1, 2016), http://www.ecosystemmarketp
lace.com/articles/green-lights—and-speed-bumps—on-road-to-markets—under-paris—agreeme
nt/.

25) See Anne-Marie Slaughter, The Paris Approach to Global Governance, Project Syndi
cate (Dec. 28, 2015), https://www.project-syndicate.org/commentary/paris—agreement-mode
I-for-global-governance-by—-anne-marie-slaughter-2015-12.

26) Anne-Marie Slaughter suggests that, "by allowing journalists, activists, scientists, con
cerned citizens, and climate—friendly businesses to engage in debates, publicize successes
and failures,” the transparency system support the international society to share the respo
nsibility. See Op.cit.
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re decentralized one. Presidents, premiers and central governments will hav
e less day-to-day capacity to change the carbon footprints of their nations.
Mayors, governors and CEOs may be in a better position to promote energy
efficiency and deliver services in ways that reduce fossil fuel burning. The
new Paris Agreement broadens ownership of the climate change challenge a
nd provides mechanisms for drawing cities, states, companies and individual
citizens into the global response. The decision of COP 21 also involves "non
-party stakeholders", including civil society, the private sector, financial inst
itutions, cities and other sub-national authorities, local communities and ind
igenous peoples, in climate actions.2?) Moreover, the bottom-up approach co
uld provide incentives for states and international organizations (such as OE
CD) to incorporate their declared mitigation engagement with trade-related
policies. The Paris Agreement created a global administrative space in which
private sector and civil society members directly engaged. Local government
s also outreach their national counterparts, establish vehicles like the C-40
to addressing climate change. In this space, "states, individuals, firms, NGO
s, or representatives of domestic and global social and economic interests w
ho are affected by, or otherwise have a stake in, global regulatory governan
ce, interact in complex ways." When the Paris Agreement incorporates some
previous COP decisions, it also blurs the dichotomy of formally binding trea
ty and informally non-binding decisions. This regime complex, on the one h
and implies that all informal rules, including decisions made by COPs or oth
er governing entities, could be part of the legal system: on the other hand i
t indicates that all soft law may have substantial effects. States should refer
to the Paris Agreement as well as decisions of COP.

Noticeably, the huge normative system consists of procedure-oriented Pari
s Agreement and various procedural rules of COP decisions aim to make st
ates and governing entities accountable. With a clear framework and transp
arency mechanism, the current normative system not only requires states a
ccountable to the international society, but also facilitates domestic citizens
to make their government accountable. Similarly, the legitimacy committees
and entities of the UNFCCC rely on transparent and reasoned decisions. Sta
tes have interests in policing the limits of any delegation to global administr
ation. Domestic mechanisms can perform this policing function through revi
ew and other decisions based on the consideration of legality.

This development echoes the theory of "global administrative law." Witnessi
ng a development of hybrid public-private governance structure and the ad
option of administrative law decision-making and rulemaking procedures, so
me scholars creates the theory of global administrative law. According to Be
nedict Kingsbury, Nico Krisch, Richard B. Stewart and Jonathan B. Wiener, g
lobal administrative law should be defined as "comprising the mechanisms, p

27) UNFCCC, Adoption of the Paris Agreement, FCCC/CP/2015/L.9/Rev.1 (Dec. 12, 2015).
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rinciples, practices, and supporting social understandings that promote or o
therwise affect the accountability of global administrative bodies, in particul
ar by ensuring they meet adequate standards of transparency, participation,
reasoned decision, and legality, and by providing effective review of the rule
s and decisions they make."28) Emerging requirements of global administrativ
e law include procedural participation and transparency, reasoned decisions,
review and substantive standards such as proportionality. At the closing of
COP 21, UN secretary-general Ban Ki-moon said: "We have an agreement. It
is a good agreement. You should all be proud. Now we must stay united--a
nd bring the same spirit to the crucial test of implementation. That work st
arts tomorrow."29 That "work" could lead to significant change for state legi
slation, for market development, and for global governance. It is inevitable t
0 see a large-scale transformation of climate change law and governance.

IV. Challenges And Chance For Korea's Future Climate Change Law

The Paris Agreement breaks through the state-centric international syste
m, and creates a more open, hybrid and dynamic global administrative spac
e where challenges and opportunities co-exist for Korea. The new framewor
k empowers the civil society to request for more effective policies on climat
e change but meanwhile makes Korea an popular outsider subject to the cri
ticism of international society. Korean government, investors and the civil s
ociety should take the Agreement seriously and put effort into enacting a m
ore substantial, comprehensive and accountable climate change law. The Pa
ris Agreement does not improve Korea's difficult situation in the internation
al community. However, the emerging market and the global governance mo
del may create opportunities for Korea. Formal international politics and law
ideology may be easily dominated by political ideology. Yet the bottom-up a
pproach, the market and informal governance focuses more on cost, benefit
and effectiveness which creates opportunities for Korea.

The bottom-up system of NDCs and a clear legal framework re-empower t
he civil society to advocate climate action through the democratic mechanis
m.30)  Since the Korean government is unable to be present in any interna

28) Global administrative bodies include formal intergovernmental regulatory bodies, infor
mal intergovernmental regulatory networks and coordination arrangements, national regula
tory bodies operating with reference to an international intergovernmental regime, hybrid
public-private regulatory bodies, and some private regulatory bodies exercising transnatio
nal governance functions of particular public significance. See Kingsbury et al., supra not
e 24.

29) Ban Ki-moon, Remarks at Closing of COP 21: Innovation, Imagination, Faster Climate
Action, United Nations Secretary—General (Dec. 12, 2015), https://www.un.org/sg/en/conte
nt/sg/speeches/2015-12-12/remarks—closing —cop?21.

30) Due to the binding force of the Paris Agreement, Citizens and NGOs are able to parti
cipate in the implementation of NDCs through democratic processes and even judicial acti
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tional climate forum, nor does it hold a active attitude toward climate chan
ge, Korea is in a more urgent need than any other state to recognize and
make use of the trend of multi-level governance. As the cases of some stat
es the governments of which take a passive attitude or sloppy strategy towa
rd climate change have shown, non-state actors such as NGOs, local gover
nments, and courts play an indispensable role in bridging the gap, or even
leading the trend, of climate governance. In spite of the government's inerti
a, Korea can count on and benefit from its vibrant civil society and ever-ro
bust judicial system for managing climate change. Domestic NGOs should pu
t more effort in connecting NGOs in the world and create the chance of mu
tual fertilization. The Paris Agreement declares the coming of carbon-pricin
g, which may create a market in which nationality weights less. Korea shoul
d encourage the private actors to participate developing low carbon econom
y and renewable energy. The Korean government may also participate in glo
bal governance in informal forms. For example, it may participate in the m
arket mechanism through public-private partnership or join the climate acti
on network of cities and sub-national entities.

1. Low Carbon, Green Growth for the next sixty years

It was obvious to the South Korean government that it would not be able t
o continue its quantitative growth paradigm for the next sixty years. The Pr
esidential Committee on Green Growth (PCGGO) offered three primary reason
s. First, the rapid economic growth due to the quantitative growth paradigm
actually ended about a decade ago. This is attributable to the government's
failure to provide new engines for growth and new development models. Se
cond, South Korea is more vulnerable in terms of energy security now than
compared to the past. In 2020, South Korea was the 5th largest net importe
r of both crude oil at 119 million tons3l) and natural gas at 47 billion cubic
meters. In 2019, it was the 3rd largest net importer of coal at 129 million to
ns. Overall, South Korea imported 97 percent of its total energy requiremen
ts in 2019, creating dependency on and vulnerability to fluctuations in world
energy prices and supplies. Moreover, South Korea's energy security is furt
her threatened by the increasing energy demand of emerging economies, Sp
ecifically led by China and India.32) Finally, South Korea must address the t
hreat of climate change and global warming. Emissions of greenhouse gases
in South Korea doubled in the past fifteen years. Temperature increase dou

ons. Moreover, the transparency mechanism enacted in the global climate legal system, in
cluding reports, review and MRV, also enables the civil society to supervise the governm
ent and international organizations. The civil society will be a key player in future climat
e governance.

31) Int’l Energy Agency, Key World Statistics, at 11 (2009), available at http://www.iea.o
rg/publications/freepublications/publication/kwes.pdf.

32) Int'l Energy Agency, World Energy Outlook, at 46-47 (2019), available at http://ww
w.lea.org/publications/freepublications/publication/name,27324,en.html.
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ble that of the world average resulted in entire habitat changes for the nati
on's seasons.33)

(1) The National Strategy and Five-Year Plan

To implement the national vision of green growth, the National Strategy fo
r Green Growth was adopted in 2009 along with the Five-Year Plan for Gree
n Growth.34 The National Strategy and the Five-Year Plan are mid-to long-
term (2009-2050) national agendas. Both were implemented with collaborative
efforts among government, industries, and civil society. The National Strateg
y contains three primary strategies and ten policy directions. In alignment
with the National Strategy objectives, the Five-Year Plan identifies fifty core
tasks after considering investment potential, significance of project, and rele
vance to the National Strategy. Along with the core tasks, the Five-Year Pla
n names the ministries in charge, the yearly investment plan, and the expec
ted benefits, and thus, the plan allows for systematic mechanisms of policy
implementation. Moreover, the Five-Year Plan specifies policy targets for ea
ch category.

(2) The Three Strategies and Ten Policy Agenda Items

The first strategy addresses effective response to climate change and ener
gy independence. The three policies include: (1) mitigating GHG emissions ef
fectively: (2) reducing use of fossil fuel and improving energy independency:
and (3) strengthening the capacity to adapt to climate change."3%) The secon
d strategy addresses creation of new growth engines. The four policies inclu
de: (1) developing green technologies and growth engines: (2) greening indus
tries and nurturing green industry: (3) advancing industrial structures: and
(4) laying the foundation for a green economy. This strategy emphasizes inc
reasing strategic investments in research and development sectors; developi

33) Thus, in the midst of the financial and economic crises of 2008, President Lee Myung
-bak announced a "low-carbon, green growth” strategy as the new long-term developme
nt vision. At a national address on the 60th Anniversary of the founding of South Korea,
President Lee announced that "Low Carbon, Green Growth” would be "a new national de
velopment paradigm that creates new growth engines and jobs with green technology an
d clean energy.” As defined in that address, green growth is "sustainable growth which
helps reduce greenhouse gas emission and environmental pollution.” Emphasizing green te
chnology that will create numerous jobs, future energy security, a promise to formulate n
ew welfare models, and a commitment to "upgrade the value of. . South Korea’'s national
brand” in the international community, President Lee ambitiously proposed that "green gr
owth will enable a Miracle on the Korean Peninsula to succeed the Miracle on the Han
River.”

34) Presidential Comm, On Green Growth Of Republic Of Korea, Road To Our Future: Gr
een Growth 8 (2019).

35) Moving beyond fossil fuels will help South Korea achieve energy independence and ef
fectively mitigate GHG emissions. Thus, this strategy calls for "actions such as setting
mid-to long—term mitigation goals, increasing the use of new and renewable energy sour
ces, and managing energy demand efficiently. Op.cit.
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ng green small and medium enterprises, the cutting-edge convergence indus
try, and the high value-added service industry: creating a national carbon e
missions trading market; laying the structure for green finance; and providi
ng tax incentives for eco-friendly activities.

The third strategy is improving the quality of life for the people and stren
gthening the nation's reputation in the international community through str
ong advocacy for green growth. The three policies include: (1) constructing
green land, water, and transportation systems: (2) creating a green lifestyle:
and (3) becoming a role model for the international community as a green
growth leader. As a result of this strategy, green vehicles and bicycles will
be more widely utilized. Campaigns will be conducted to promote both publi
c awareness and acceptance of green lifestyles. Moreover, by redoubling its
efforts for mitigating climate change and assisting developing countries to d
eal with the adverse impacts of climate change, South Korea strives to build
its national image as a green growth role model. The Framework Act is co
mposed of seven chapters and sixty-four articles.36) Two other reasons for i
ts enactment include: (1) to build the implementation system necessary for
green growth such that the creation of green technology and green industry
will harmonize the economy and environment: and (2) to devise a variety of
institutional systems to promote low carbon, green growth in the internation
al region outside South Korea's boundaries.

(3) Carbon Neutrality Act Passed by National Assembly Heralding Economic
and Social Transition Towards 2050 Carbon Neutrality.

Korea announced its vision for 2050 carbon neutrality in its Long-term low
Emission Development Strategy (LEDS) submitted to the UN in December las
t year. The Carbon Neutrality Act stipulates legal procedures and policy inst
ruments to achieve the country's vision. Carbon neutrality is a state where
greenhouse gas emissions become net-zero as they are balanced out by car
bon removals. The Framework Act on Carbon Neutrality and Green Growth
(or "Carbon Neutrality Act"), the legal basis of tackling climate crisis and ac
hieving 2050 carbon neutrality, was passed by the National Assembly on 31
August and will be proclaimed in September.Korea becomes the 14th countr
y in the world to make 2050 carbon neutrality implementation into law. The
law also provides the range of an emission reduction target for 2030 to be
35% or more from 2018 level.

36) The Enforcement Decree for the Framework Act accompanies it, which also took effe
ct on April 14, 2019. The Framework Act was enacted primarily "to implement measures
to effectively address climate change and energy issues and promote sustainable develop
ment, which are partially implemented by various ministries and offices pursuant to respe
ctive Acts and subordinate statutes, by flexibly bringing them together or integrating the
m.” See Ministry Of Gov'T Legislation, Framework Act On Low Carbon, Green Growth
(2019).
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The Act specifies procedures of implementing 2050 carbon neutrality vision,
detailing the establishment of the carbon neutrality commission and the fra
mework plan. Various policy options for climate impact assessment, climate
response fund and just transition are also included in the Act. Since August
last year, a total of 8 bills on tackling climate crisis and achieving carbon n
eutrality have been proposed.

The bills have been assigned to the Environment and Labor Committee of t
he National Assembly in February this year and since then, have been disc
ussed at 3 sessions of public hearings and 5 sessions of sub-committees un
til August. Through these sessions, the bills have been examined and combi
ned into one integrated bill. The Environment and Labor Committee passed
the bill on 19 August and the Legislation and Judiciary Committee approved
the bill on 25 August. Then the National Assembly passed the bill at the ple
nary session on 31August. The enactment of the Carbon Neutrality Act is si
gnificant in following aspects:

1. The Act makes Korea the 14th country in the world to enshrine 2050 car
bon neutrality vision and its implementation mechanism into law. The Act cl
early states 2050 carbon neutrality as Korea's national vision and legally set
s forth procedures required to achieve that vision. The procedures are mai
nly about the details on establishing a national strategy, a mid-to long-term
greenhouse gas emissions reduction target, and a framework plan as well as
on reviewing implementation.

2. The Act sets a mid-term target to achieve the 2050 carbon neutrality vis
ion. The Act stipulates that social discussions on a greenhouse gas emission
reduction target for 2030 will be started in the range of 35% or more, whic
h is 9 percentage point increase from the previous target (26.3% from 2018
level). Provided that linear emission reductions are to be made from 2018 to
2050, the emissions reduction target for 2030 could be calculated to be 37.
5%. Given this calculation, the Act provides the range of an emission reduct
ion target to be 35% or higher, which indicates Korea in effect has embarke
d on a journey to become carbon-neutral by 2050.

3. Participatory governance is legislated in the Act to encourage participatio
n of the youth, workers, and local residents. With the enactment of the Act,
the 2050 carbon neutrality commission, already established in last May, is t
0 be redefined as a commission with legal status. The scope of governance,
previously limited to experts and businesses, will include the youth and wor
kers.

4. Various policy options are included in the Act to implement carbon neut
rality The Act adopts climate impact assessment, the system to evaluate cli
mate impacts of major national plans and development projects. Climate-res
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ponsive budgeting is also to be introduced in the Act, which is to set emissi
ons reduction targets in drafting national budgets. Climate response fund wi
1l be newly established as well to support industries in transforming their st
ructure and industrial processes.

5. The Act includes detailed policy measures for just transition. The measur
es aim to protect the regions and groups vulnerable to impacts in the conte
xt of transition. Designation of special districts and establishment of support
centers are part of such measures designed to protect specific regions and
groups who could be affected by the transition, for instance, workers in coa
] and internal combustion engine vehicle industries.

6. The Act proposes a transition from the centralized system into a decentr
alized one. Local plans and committees are listed as elements of the local i
mplementation mechanism in the Act. An interactive and collaborative syste
m between central and local governments is also to be developed for furthe
r sharing of information and feedback. The Act lays out details on support
measures, i.e., supporting data collection for local emissions as well as esta
blishing carbon neutrality support centers. The cooperation mechanism amo
ng local governments such as Carbon-neutral Cities Coalition will also be es
tablished.

2. Strengthening Climate Change Law in Korea

Korea is excluded from almost all the access to negotiations and internatio
nal resources, and its barrier and cost to participate global carbon markets
is much higher than others. Unsurprisingly, Korea is excluded from the pro
gress following the Paris Agreement and thus suffers from many disadvanta
ges. The supportive system and transparency mechanism created by the Par
is Agreement do not benefit Korea, but only put Korea in a more disadvant
ageous competitive position. Yet, the Paris Agreement may contribute to str
engthening Korea's climate change legislation through in creasing internatio
nal pressure and facilitating the mobilization of the civil society in Korea. K
orea, ranking the third in Asia and in the world in terms of carbon emissio
ns, becomes an outsider to the "universal" regulatory scheme. The newly en
acted Act has embodied some spirits of the Paris Agreement:; however, it is
far from enough to facilitate Korea catching up the world. There are three i
mportant messages sent from the Paris Agreement that the Korean governm
ent should neglect.

(1) Deepening Climate Change Policy

The first and most important suggestion for Korea is to stop the gesture p
olicy and thin legislation. The Act has set goal, policy tool and periodic revi
ew mechanism to reduce GHG emissions, yet necessary institutions and rule
s are not ready. It requires sincere efforts from the government, the indust
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ry, NGOs, and the civil society. Unfortunately, climate change has not beco
me a mainstream government policy. During the past elections on the presi
dency and the legislators, for example, policy discussions were primarily foc
used on food safety, low income, social housing, and trade between Korea a
nd China. Climate change and energy policy remained marginal. The end of
fossil fuel era announced by the Paris Agreement signals states should inco
rporate climate change into national development policy, which could lead s
tructural transformation of the society, business, energy and life style. The
need to strengthening climate change law and policy is more urgent for Kor
ea than for other countries. Since Korea is unlikely to get support and reso
urces form the UNFCCC regime, it is inevitably that Korea has to build the
capacity of the society on its own. The Act is a gesture response to the int
ernational society and fails to addresses long-term capacity building. It addr
esses only on mitigation, it delegates much decision-making power to compe
tent authorities and prescribes many issues without substantive content and
concrete direction.

One lesson from the Paris Agreement is the inclusiveness of climate chang
e governance. GHG reduction is only a part of it. Adaptation, financial mech
anism, technology transfer, transparency, loss and damage are all equally i
mportant. Korea, because of its limited access to international resource and
its high vulnerability to climate change, especially needs to invest on adapta
tion, territorial planning and long-term capacity-building. Several provisions
of the Act are about these issues but without substances. Other issues, suc
h as human rights as well as loss and damage, are absent. Climate change
has become an integral part to sustainable development in the light of the
Paris Agreement. National development plans should include a multifaceted
climate change law that is capable of leading to structural transformation of
the society in the future.

(2)Reconstructing the procedural and organizational arrangement.

The second suggestion is about the procedural and organizational arrange
ment. Under current structure, the EPA is the competent authority on GHG
reduction, National Development Council is in charge of adaptation, the Bur
eau of Energy under the Ministry of Economics is in charge of energy, whil
e the Ministry of Finance takes care of energy tax. The governing structure
is fragmented. When the new Act is enforced, the EPA will be the competen
t authority. However, many mechanisms necessary for GHG reduction, such
as energy and national development, are beyond the jurisdiction of the EPA.
This might seriously undermine the function of the Act. The Act notices the
need for trans-sector coordination and requires the Executive Yuan to invit
e relevant central government agencies, non-governmental organizations, ex
perts and scholars to determine the tasks of GHG reduction. However, the c¢
omprehensive Paris Agreement requires states to establish a cross-sector an
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d sustainable organization to maintain and to continuingly develop policies.
The Paris Agreement also reflects a turn to procedural rationality and the e
mergence of global administrative law. Structural transformation of climate
change could be painful and requires a process of deliberation and consens
us building. In addition, transparent and legitimate process will be the key f
or global governance accountability The Act provides some access of public
participation and transparency of decision-making, but the access provided
is insufficient.

V. Conclusion

The negotiation and the outcome of COP 21 constitute a turning point for
both global climate governance and for Korea. The Paris Agreement marks
a transition of international climate law, from the top-down, substantive obli
gation for Annex 1 countries approach taken by the Kyoto Protocol to the ¢
urrent bottom-up, procedure-oriented, comprehensive and universal legal fr
amework. This article argues that, the new framework will trigger worldwide
climate change legislation, revive the carbon market and reconstruct global
climate change governance and law. It will result in a structural transforma
tion of global governance and law in the field of climate change.

This paper sets out to explores the challenges 1) how did the Paris Summi
t restore trust among the states with various and diverse interests and redi
rect climate change negotiation toward a more solid legal framework? 2) Wh
y is the Paris Agreement so important and transformative? 3) What impact
does the Paris Agreement have on the states, market and global governanc
e? 4) Most importantly, how will the Paris Agreement affect a country like K
orean which is isolated from climate change negotiation and governance? 5)
How can Korea take advantage of the new development and response to the
threat of climate change? This paper finds that the progress of the Paris A
greement could motivate the civil society in Korea and increase internationa
| pressure toward Korea, which brings both challenges and chances for Kor
ea.

The transformation will bring Korea new challenges and opportunities. Kor
ea, both a significant contributor to and high vulnerability of climate chang
e, seems to have been responding to this global accord with limited promise
s and actions. Yet current Korea's legal response to climate change has bee
n a gesture policy, providing only rhetoric statement on GHG reduction with
out genuine effort. The bottom-up approach and transparency of the future
climate regime on the one hand empowers the civil society to ask for more
substantive legislation and to supervise the implementation of NDCs; on the
other hand it exposes the exception of Korea and will bring worldwide attent
ion to the performance of this "outsider'. The double forces triggered by th
e Paris agreement will push the government to respond to climate change a
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nd catch up with the international agenda actively. The article suggests the
Korea government to strengthen its climate change legislation and governan
ce. The Korean government should enact laws responding to various aspect
s of climate change, pay attention to organizational and procedural arrange
ment, and to seek possible opportunities in the emerging model of global go
vernance.
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[Abstract]

Challenges and Chance for the Korea's Future Climate

Change Law for the Paris Agreement Global Governance.

Kihan Lee

This article argues that, the Paris Agreement presents a new model for glo
bal climate change law. It transforms the top-down, mitigation focused, and
state obligation centered climate change model of the Kyoto Protocol to a m
odel of bottom-up, comprehensive and procedural rules. This article further
argues, the Paris Agreement will trigger worldwide legislation on climate cha
nge law, revitalize global carbon market and reconstruct global governance
and law. The Paris Agreement passed in the COP 21 of UNFCCC was highly
praised as a success model for global effort on responding climate change,
yet its importance to the global society and Korea has been fully elaborated.
Why the COP is able to reach a global agreement? What's the impact of the
Paris Agreement on global and domestic Korea climate change law? How sh
ould Korea climate change law prepare for the coming global legal order?

Following this introduction, this paper introduces the Korea green growth
concept responding climate change. In chapter II, this article examines the
process and result of the Paris Agreement with an attempt to explore its im
pact on the global climate change law. In chapter III, this paper introduces
an overview of South Korea's green growth policies and legislations respond
ing climate change: the National Strategy, the Five-Year Plan, and the Fram
ework Act on Low Carbon, Green Growth. It provides a brief outline of the
essential concepts: sustainable development, green economy, green growth,
and green growth as an interrelated and interchangeable concept of green e
conomy. this paper addresses South Korea's economic development, specific
ally its shift from a quantitative growth model to a qualitative growth model
with low carbon, green growth as the national vision responding climate cha
nge. In chapter IV, this article then examines recent development of climate
change law in Korea, and argues that Korea should be better prepared for t
he coming global climate change legal order with three ways: deepening cli
mate change policy, reconstructing organizational and procedural settings a
nd seeking opportunities in the new legal order. Part V explains how green
growth can become meaningful growth by national consensus and public pa
rticipation to prepare for the coming global legal order.

Key words: green growth, sustainable development, environmental quality,

climate change, the paris agreement
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