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[ Abstract ]

A Study on the Regulation of OTT Mergers

under Competition Law

Myungsu Hong" : Soyeon Lee”

The Korean Fair Trade Commission’s 2019 decision on the merger of Oksusu
and POOQ is important in that it dealt with the first merger between major
OTTs, but it is also meaningful in that it dealt with merger in areas where rapid
industrial structure changes are taking place. The Korean Fair Trade Commission
distinguished the significance of the merger into horizontal and vertical aspects,
and recognized competition restraints based on the fact that increased
concentration by merger parties in the broadcasting content provision market can
negatively affect competition between OTT operators. At this point, it 1s difficult
to avoid the perception that the judgment at the time was inappropriate,
considering the rapid growth of Netflix and the continuous decline in the
integrated OTT share after the merger. However, it is not possible to make a
negative assessment of the innocence just by failing to predict. But the lack of a
detailed analysis of the transaction of video content needed to be supported in
order to recognize competition restrictions in the vertical sector, as the US courts
did in the AT&T and Time-Warner business combination case, sufficient
understanding of the competition pattern between OTTs centered on original
content and consideration of the industrial situation in which innovative changes
are occurring may be a problem. These problems will need to be corrected in the

regulation of merger that may occur in the field in the future.

Keywords: OTT, Platform, Merger, Vertical Restraints, Innovation
Market

*  Professor, College of Law, Myongji University
% Postgraduate Student, College of Law, Myongji University
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[ Abstract ]

Discussion on establishing a reasonable role for National

Office of Investigation through revision (proposal)

Park, Ho-Hyun* Lee, Dong-weon**

The police is the government institution that considers the protection of
people’s lives, bodies and property as the most important task, but It is no
exaggeration that past police organization were more faithful to their role as the
handmaid of the government ruling over the people. However, the change of the
times has led to change police organization, and furthermore, there have been
continuous efforts to establish its role by itself. These changes make police
organization recognize that the protection of people’s human rights is their most
important mission.

While the police handles most of the criminal cases on the side of people, the
prosecution exercises most of the authority in the criminal justice process.
Prosecutors have been recognized as the principal investigators who instruct and
order the police by being given authority over the entire criminal justice process,
including the right to initiate an investigation, the right to terminate an
investigation, the right to prosecute, and the right to claim a warrant. The police
has expressed the need for a mutually equal and cooperative relationship with the
prosecution rather than a top—down relationship, as a result of its efforts, the
right to initiate an investigation was granted through amendments to the
Criminal Procedure Act.

Since then, with the revision of the Criminal Procedure Act, the Prosecutor’s
Office Act, and the Act on the Organization and Operation of National Police and
Local Police, the police and the prosecution become a mutually cooperative
relationship in substantial part. The police that had right to initiate an

investigation, grants not only the primary right to terminate an investigation but

* First Author: Professor, Department of Police & Security Service in Jeonnam State

University
w*% Corresponding Author: Professor, Department of Police Administration in Wonkwang

University
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also the right to terminate an investigation. In addition, anti-communist
investigative functions which had been recognized as a unique task of the
National Intelligence Service, was transferred to the police, and then it can have
the most powerful authority after the establishment of it.

When authority is concentrated in one institution, it might violate human rights
of the people by abusing of its authority. In order that the police solve the
problem of concentrated authority, the National Investigation Headquarters under
the National Police Agency was established with the purpose of separating the
administrative police and the judicial police.

The National Investigation Headquarters functions as a control tower for
investigations, instructing and supervising the chiefs of local police agencies in
cities and provinces, and police officers in investigation-related departments.
Because it was established under the National Police Agency rather than an
independent agency, and the head of the headquarters is a lower rank officer
than the Chief of the National Police Agency, it cannot be independently
excluding instructions and orders of the Chief. In addition, the National
Investigation Headquarters is established under the National Police Agency, so
that the head of the headquarters cannot be in charge of the results of
investigation-related matters according to regulations. For these reason, there are
many difficulties for the National Investigation Headquarters to command 30,000
police officers while it maintains neutrality and independence.

Therefore, it is necessary to promote the National Investigation Headquarters to
the National Investigation Agency(tentative name) so that it can do perform as a
control tower for investigation. In addition, the heads of each agencies should
become same rank and promote minister class as like the prosecution, so that it
will be able to investigate independently and each agencies should effort to
practical mutual checks and cooperation. In addition, the head of the National
Investigation Agency must to be included in the National Assembly personnel
hearing procedure so that a head with the qualifications and ability to command
30,000 police officers has to be appointed. The heads of National Police Agency
and the Prosecution Office are not stipulated in the law as attendees at the State
Council meeting that discusses important matters and policies of the country.
Therefore, it is necessary to solve the problems of serious crimes and national
security by including the heads of the National Investigation Agency, the
National Police Agency, and the Prosecution Office as attendees of the State

Council.
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[Abstract]

A Study on the Concept of Fundamental Right to Finance
to Realize the Social Value of Finance
- Focusing on the Legal Issues of Mortgage Loan Regulation-

Kiju Park* Dongho Shin**

The social value of finance is that, as finance exists and develops, the imperfect real
economy becomes less incomplete, resources are allocated more efficiently at lower costs,
and the realm of the market economy expands, contributing to economic growth. Recently,
finance is pioneering new services based on artificial intelligence and data and launching
various financial products. It is also true that there are concerns about whether or not the
ordinary people will be alienated from the essential social functions of finance, such as
financing and lending, in this process.

If finance is used as an easy real estate policy tool by regulators without a legal basis,
as shown in the example of the mortgage loan system, and if finance becomes a
'playground tilted’ in the process of income and asset formation where the unfair game
operates, it will distort the distribution function of the economy and act as a cause of
exacerbating social inequality. Fundamental right to finance is a constitutional norm and
standard that enhances the social value and function of finance by these regulatory
authorities, and can be a kind of social agreement that determines the content and
direction of regulation within the constitutional values of the financial system.

This study aims to establish the social value of finance and the legal concept of
"fundamental right to finance’ based on the analysis of the institutional status and
regulatory system of LTV, DTI, and DSR for mortgage loans implemented after the Moon
Jae—in administration. Although finance provides a basic foundation for individual wealth
formation in modern society, the reality is that it is not easy for ordinary people to fully
enjoy the services provided by finance. From the point of view of economic
democratization, discussions on financial democratization have been raised, and based on
this, fundamental right to finance is mentioned in an abstract way, but it is also a reality
that concrete research on this is insufficient. This study is expected to contribute to the
discussion of fundamental right to finance based on the social value of finance in the
future.

Keywords : Social value of finance, Mortgage loan, LTV (Loan-To-Value
Ratio), DSR (Debt-Service-Ratio), DTI(Debt-To-Income),

Fundamental right to finance

* Adjunct Professor, Graduate School of Public Policy Hanyang University; Director,
Haein Social Cooperative
% Chairman of the board, Haein Social Cooperative
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[Abstract]

A Study on the Improvement of the System for Recovering
Unjust Enrichment in the Defense Acquisition Program Act

Lee, Yun-Yong® Shin, Man-Joong™

A defense project contract has a number of different characteristics from a
general national contract, such as a large amount of capital is invested and a
long period of time from request to delivery.

In the course of the implementation of the defense project contract, the contract
partner’s breach of contract and illegal acts appear in various forms.

The act of earning profit by submitting false or other illegal cost calculation
data is an act that undermines the principle of good faith and is subject to the
return of unjust profit.

However, although the principle on the recovery of unjust enrichment is
stipulated in the Defense Acquisition Program Act, there is no clear regulation on
detailed calculation methods or standards, so it is necessary to clarify the legal
nature of unjust profit, specify the subject and scope, and establish clear
standards for the calculation method.

First of all, it is reasonable to view that the right to claim the return of unjust
enrichment corresponds to the right to claim compensation for damages caused
by default, and the legal nature of the additional charges is a penalty for breach
of contract.

However, since it is stipulated differently from the legal purpose of the
recovering system for unjust enrichment, it is necessary to prevent confusion by
amending the relevant provisions to compensate for the damages corresponding to
the unjust enrichment.

In addition, although the current regulation stipulates the recovery of unjust
enrichment, there is no regulation on the calculation method of unjust enrichment,
so there is room for dispute over this, so it is necessary to specify that the
difference between the contract amount and the settlement cost is the unjust
enrichment.

On the other hand, according to the current Defense Acquisition Program Act,
it is stipulated that unjust enrichment and additional charges be recovered

simultaneously, but there is no regulation on exemption from additional charges.

* Lawyer, Dept. of Construction Legal Affairs of Graduate School, Kwangwoon University
w*% Professor, Ph.D., Division of Law, College of Public Policy & Law, Kwangwoon
University
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Even in the case of imposing an additional charge, it is necessary to ensure

specific validity by imposing an additional charge of an amount smaller than the

amount of unjust enrichment.

Key words : Unjust Enrichment, Additional Charges, Defense Acquisition
Program Act, Restriction on qualification for bid participation,

Penalty, Cost calculation
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[Abstract]

A Study on the Legal Protection of Graphic Design

on the Metaverse Platform*

Kim, Minwoo™

With the advent of the non-face-to-face digital era due to the spread and
prolonged spread of COVID-19, interest in metaverse, which corresponds to
virtual space, has soared, and various platforms have emerged using
metaverse-related technologies.

As for the design related to the metaverse, the Design Protection Law did not
provide a separate regulation for graphic design at the time, so it was protected
as a partial design expressed on the part of the product. With the revision of the
Design Protection Law in 2021, the concept of graphic emerged.

Under the revised law, graphics cannot be an effective means of protection for
various newly emerging graphic designs because they contain only graphics that
are used or functionally used to operate devices. In a situation where new types
of graphic design are continuously created, only the most basic form of graphic
design is protected, so there are still many graphic designs that are excluded
from protection.

In particular, since the design created in the virtual world based on the real
world motif is very similar in appearance to the design in the real world, the
graphic design protection system under the current law can be a major obstacle
to protecting the design created in the virtual space and preventing the rights of
others. Therefore, this paper aims to categorize metaverse through prior research,
investigate the protection system of graphic design under the current law, and
present the direction of improvement of the graphic design system for graphic

protection in the virtual world most similar to the real world.

Key words: Metaverse, Metaverse platform, Metaverse design, Graphic
design, Design protection law.

* This thesis summarizes and supplements the author’'s Master's thesis at Myongji
University, "A Study on the Legal Protection of Graphic Design: Focusing on
Metaverse Design”.

#x Design Institute of Seokyeong University, Research Associate, Master of Law.
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[Abstract]

Requirements for the establishment of Obscene Acts by
Using Means of Communication under Act On Special

Cases concerning the Punishment, etc. of Sexual Crimes

Shin Yi-Chul®

Act On Special Cases concerning the Punishment of Sexual Violence Crimes
Article 13 (Obscene Acts by Using Means of Communication) A person who
sends another person any words, sounds, writings, pictures, images, or other
things that may cause a sense of sexual shame or aversion by telephone, mail,
computer, or other means of communication, with intent to arouse or satisfy
his’her own or the other person’s sexual urges, shall be punished by
imprisonment with labor for not more than two years or by a fine not exceeding
20 million won.

Today, with the development of science and technology, smartphone use and
mobile environment become common, and new types of crimes such as obscene
behavior using communication media are frequently punished for obscene use of
communication media under Article 13 of the Sexual Violence Punishment Act.
The protective legal interest of this crime is to guarantee the right not to
encounter pictures that cause sexual shame against the right to sexual
self-determination, the protection of sexual self-determination and general
personal rights, and the establishment of healthy sexual customs in society. The
constituent requirement of obscene use of communication media is to "reach
words, sounds, writings, pictures, videos, or objects that cause sexual shame or
disgust” through phone calls, mail, computers, or other communication media for
the purpose of inducing or satisfying sexual desires of oneself or others. Here,
since the crime of obscene use of communication media is not intended to punish
the general pornography regardless of means, it is required to use communication
media.Due to these regulations, it is not punishable by the principal crime if the
act of "directly” reaching the other party or using "other indirect means (quick
service, delivery, etc.)

Considering that it i1s more important for the victim to receive sexual
humiliation than to use a means of communication media, legislatively, it is
possible to consider how to punish the victim regardless of whether he or she
uses a non-communication media by deleting the part "through phone, mail,

computer, or other communication media.”

* Associate Professor, department of police administration, Wonkwang Digital University.
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In addition, since it must be reached by the other party, it is included not only
in direct contact with a specific other party, but also in a state where it can be
recognized.

Considering that the main protection law for obscene use of communication
media is the right to sexual self-determination and that it can fall under the
constituent requirements regardless of the consent or consent of the other party
(victim), legislatively, it is necessary to define it as "a person who has reached
the other party's will.”

On the other hand, furthermore, there should be a purpose to induce or satisfy
the sexual desire of oneself or others. The "sexual desire” here includes the
desire to obtain psychological satisfaction, and even if it is combined with anger,

it should be said that it is not something to look at differently.

Key words: Act On Special Cases concerning the Punishment of Sexual
Violence Crimes, Obscene Acts by Using Means of
Communication, sexual self-determination, sense of sexual

shame or aversion, a attempted crime.
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[Abstract]

Analysis of all Issues Related to the Greenland

International Medical Center Case

Jang, Hyemyeong”

Since 2004, when discussions on for—profit hospitals began in earnest, there has
been a sharp controversy over whether or not to grant permission. Greenland
International Medical Center is the first case of dispute over permission to open a
for-profit hospital, and it is meaningful in that it explains the relationship
between Korea's medical system and permission for a for—profit hospital. In this
case, permission for a for-profit hospital was granted on the condition that
treatment was prohibited for locals, and the possibility of adding such a
subordiante clause depended on whether the permission for a for-profit hospital
was a permission or a patent. In the first trial, it was judged to the effect that
the permission of a for—profit hospital obtained by attaching a subordiante clause
was 1illegal, even though it was regarded as the permission of a medical
institution and a subordiante clause could not be attached to an act of detention
or discretionary detention. On the other hand, in the second trial, it was judged
that the license for a for—profit hospital should be regarded as patent in Korea's
medical system, which adopts the mandatory designation system for medical
institutions, so a subordiante clause could also be attached, and the subordiante
clause restricting the treatment of locals was legitimate. However, if a for—profit
hospital is recognized as an exception in the medical system of Korea, which
adpots the mandatory designation system for medical institutions, there is room
for the nature of the permission to be judged differently.

In cases where interest are acute, such as this case, deliberative democracy is
being adopted, and this deliberative democracy is considered a desirable direction
for modern administration in that in enables administrative agencies to listen to
various opinions in exercising their discretionary power. However, deliberative
democracy should not be completely relied on for legal judgements, and
administrative agencies should not neglect their duty to make policy judgements
by relying on deliberative democracy. In addition, issues that require policy
discussion must be clear, and intersted parties need to be appropriately selected

so that discussions can take place even at the national level.

* Yonsei Law School SJD, Lawyer
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